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October 14, 2002

Dear TASPA Member:

Enclosed is your October Special Report, “Giving and Obtaining Employee
References’, which was presented by Richard A. Morris at the TASPA Summer
Conference July 18, 2002. Since the presentation was so well received, we felt
other members who could not attend the session would value having the written
document.

Please let us know if there are other topics or past conference sessions you
would like to see in a special report. Also, if you would like to submit or write
a document on atopic which you feel would be a valuable resource to other
TASPA members, please email a copy of the text to TASPA @austin.rr.com for
consideration.

The TASPA office has new contact information: Phone (512) 494-9353, Fax
(512) 494-9354, and email at TASPA @austin.rr.com. The physical and mailing
address remain the same, at 406 East 11th Street, Austin, TX 78701. Pictures of
the recently furnished TASPA Resource Room will beincluded in the
November Update.

7z

Dr. Algandra (Alex) Martin
Executive Director

Best,



UPDATE

Texas Association of School Personnel Administrators

I
Special Report No. 32 October 2002

GIVING AND OBTAINING
EMPLOYEE REFERENCES

By Richard A. Morris, Feldman & Rogers, L.L.P.
5718 Westheimer, Suite 1200, Houston, Texas 77057
Telephone: (713) 960-6000, Facsimile: (713) 960-6025

I OBTAINING REFERENCES AND CONDUCTING BACKGROUND
CHECKS
Obtaining complete and accurate information about prospective employeesis
essential in the hiring process. Without a thorough employment history,
school administrators cannot made sound hiring decisions.

A. Applications, Service Records, and Transcripts
All applications for employment should require information about the
prospective employee's history and references for each employer
listed. Language should also be included in the applications providing
that the prospective employee grant permission for a school official to
contact former employers and references as well as language releasing
the Digtrict from any liability.

In addition to the application for employment, asit relates to teachers
or administrators, school districts typically require a copy of the
teacher’s or administrator’ s service record and college transcripts. Pay
attention to dates of employment. Teachers and administrators who
leave in the middle of the school year may require additional scrutiny.

B.  Criminal History Records Checks
1. Optional, when hiring many employees
a A school district may obtain criminal history record in-

formation from any law enforcement or criminal justice
agency about a prospective employee or volunteer.
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b. A district may also obtain criminal history record information
that relates to a current volunteer or employee of the district or
an employee of a person with whom the district contracts, if the
employee has or will have continuing duties related to the con-
tracted services, and the duties will be performed on school
property or an another location where students are regularly pre-
sent.

TEX. EDUC.CODE 8§ 22.083.

C. Applications for employment should contain specific questions
regarding applicants’ criminal histories. For example, the pro-
spective employee should be asked: “Have you ever pled guilty
or nolo contendere (no contest) to, or been convicted of afelony
or a misdemeanor involving moral turpitude, regardless of the
disposition?’

Offensesinvolving “ moral turpitude” are those with elements of
dishonesty, fraud, deceit, misrepresentation, deliberate violence,
or are contrary to good morals.

2. Mandatory, when hiring bus drivers
A school district that contracts for transportation services must obtain
from any law enforcement or criminal justice agency al criminal his-
tory record information that relates to:
a aperson employed as a bus driver by the contracting entity; or,
b.  aperson the contracting entity intends to employ as a busdriver.
If the digtrict obtains information that a person who works for, or has
applied for employment with, the contracting entity has been convicted
of a felony or a misdemeanor involving mora turpitude, the district
shall inform the chief personnel officer of the contracting entity that
that person may not drive a bus on which students are transported.
TEX. EDUC. CODE § 22.084.

3. Current employees

a A school district is entitled to obtain from the Department of Pub-
lic Safety, no more than twice each year, criminal history record
information that it is required or authorized to obtain.
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“Criminal history record information” means in-
formation collected about a person by a criminal
justice agency that consists of identifiable de-
scription and notations of arrests, detentions, in-
dictments, information, and other formal crimi-
nal charges and their dispositions. The term
does not include identification information, in-
cluding fingerprints, or driving records.

Such information may not be disclosed to anyone
other than the person who is the subject of the
information, the Texas Education Agency, the
State Board for Educator Certification, or the
chief personnel office of the transportation com-
pany, if the information is obtained in relation to
the school district’s contract for transportation
Services.

TEX. GOV'T. CODE § 411.097

Note: Given the restrictions on disclosure,
school officials in possession of criminal history
record information that is obtained for the
“disgtrict” should reveal thisinformation to other
officials within the district only on a need-to-
know basis.

b. A school district may discharge an employeeif thedis-
trict obtains information that the employee has been
convicted of afelony or of a misdemeanor involving
moral turpitude that the employee did not disclose to the
State Board for Educator Certification (SBEC).

TEX. EDUC. CODE § 22.085.

SBEC defines a “reported criminal history” as
“information about an arrest, indictment, prose-
cution, conviction, or other disposition by the
criminal justice system”. Probation and deferred
adjudication, SBEC notes, are party of an indi-
vidual’ s reported criminal history. See SBEC's
website for more information (www.sbec.state.

tx.us).

Page 3
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ii. In addition to what appears on the reported criminal
history, SBEC should be notified when certain mis-
conduct resultsin an employee' s termination or res-
ignation. (See D.3)

C. Contracts often contain language such as:

“False statements, misrepresentations, omissions of re-
guested information, or fraud by Employee in or concerning
any required records or in the employment application may
be grounds for discharge. Employee hereby represents that
he/she has made written disclosure to the District of all in-
stances in which he/she has pled guilty or nolo contendere
(no contest) or been convicted of afelony or a misdemeanor
involving moral turpitude, regardless of the disposition (i.e.,
an actual sentence, a suspended sentence, deferred adjudica-
tion, probation, etc.)”

An employee who has falsified the employment action may,
pursuant to such language, be terminated.

d. Employees (at-will or contractual) may be subject to discipli-
nary action, up to and including dismissal, for similar mis-
representation. Adverse employment decisions may also to
based on criminal history information in the absence of any
mi srepresentation.

I A district terminated ateacher when it learned of his
act of domestic violence (striking hiswife with a
rubber hose). The commissioner upheld the termina-
tion, noting that the teacher’ s act involved moral tur-
pitude, caused him to lose moral authority, and was
directly related to the profession of teaching. More-
over, the employee did not inform the district of his
criminal conduct as required by local policy. Moten
v. Dallas Indep. Sch. Dist., Dkt No. 131-R2 399
(Comm’r Educ. 1999).

ii. On his application, an employee revealed that he
had a felony conviction for driving while intoxicated
(DWI1). The principal did not review the application,
however, and hired the man. Although the district
ran background checks on al applicants, the DWI
did not show up on the check runin 1992. In 1994,
the employee was arrested for another DWI violation
and placed on probation and spent nine daysin jail.
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His contracts required that he report felony convic-
tions or offenses involving moral turpitude, but he
did not. The district terminated the employee, and
the commissioner agreed that the past felony convic-
tion and recent arrest for violating aterm of his pro-
bation constituted good cause for termination.
Masey v. Paris Indep. Sch. Dist., Dkt No. 137-R2-
399 (Comm’r Educ. 1999).

4. Restrictions on use

a

b.

Criminal history record information is for the exclusive use
of the authorized recipient of the information and may be
disclosed only if, and only to the extent authorized or di-
rected by the Texas government code or other law or order
of acourt.

TEX. GOV'T. CODE § 411.084.

A person commits an offence if the person knowingly or in-
tentionally obtains criminal history record information in an
unauthorized manner, uses the information for an unauthor-
ized purpose, or discloses the information to a person who is
not entitled to the information.

TEX. GOV'T. CODE § 411.085.

A superintendent is required to promptly notify the State
Board for Educator Certification (SBEC) in writing if the
superintendent obtainsinformation or has knowledge of in-
formation showing that an applicant for or holder of ateach-
ing certificate has a reported criminal record. TEX. EDUC.
CODE 8§ 22.083. A school district or a school district em-
ployeeis not liable for making such areport. TEX. EDUC.
CODE § 22.086.

C. Background checks are advisable.

1. A girl was raped by a school custodian after school, and her parents
sued the school district. Among their claims was one alleging a
failure to conduct an adequate check of employees criminal histo-
ries. The Fifth Circuit Court of Appeals declined to hold the district
liable for not conducting background checks but did point out that
the U.S. Supreme Court has held that failure to adequately scruti-
nize an applicant’s background could, in some circumstances, form
the basis for liability. Doe v. Hillsboro Ind. Sch. Dist., 113 F.rd.
1412 (5™ Cir. 1997).
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2.

A sheriff hired a deputy without adequately reviewing the deputy’s
background (he had pleaded guilty to various driving infractions and
misdemeanor assault and battery). A woman sued the county, alleg-
ing that the county should be liable for the injuries she incurred when
the deputy arrested her, because the sheriff had not adequately re-
viewed the deputy’s background. The U. S. Supreme Court did not
hold the county liable but left the possibility open: If evidence were
presented that adequate scrutiny of the deputy’s history would have
led a reasonable policymaker to conclude that the plainly obvious con-
sequence of the hiring decision would deprive another of his or her
federally protected rights, the county could be held liable. Board of
County Commr’s of Bryan County v. Brown, 117 S.Ct. 1382 (1997).

D. Practical pointersfor conducting reference and background checks

Review the employee’s service record.

Contact at least the three most recent employers listed on the applica-
tion.

Record notes of telephone references.

Request the applicant provide evaluations or request consent to obtain
them.

Conduct background checks or seek additional information when in-
formation on applications or from other sourcesisinconsistent.

Prepare alist of standard questionsto ask references. One of these
should include whether the reference would rehire the person.

Although workers' compensation records may be obtained after an of -
fer of employment has been made, an applicant’s worker’ s compensa-
tion history should not be considered when making a hiring decision.

PROVIDING REFERENCESAND OTHER ACTIONSONCE THE
EMPLOYMENT RELATIONSHIP ENDS

Giving and receiving references is an important aspect of employing personnel. Pro-
viding a reference that gives the type of information you would like to receive is le-
gally and ethically sound. However, administrators must also be mindful of potential
areas of liability.
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A. TheLaw

1. Defamation Claims

Defamation claims are the most common claims asserted by an em-
ployee challenging a negative reference. To establish a claim for
defamation, a plaintiff must show:

a

The statement was published, meaning that it was communi-
cated orally, in writing, or in print to athird party capable of
understanding the statement and that that third party did un-
derstand the statement;

The statement caused injury to the person’s reputation; and

The statement was made with malice, meaning the person
made the statement with knowledge that it was false or with
reckless disregard asto itstruth. Truth, therefore, isacom-
plete defense to defamation.

TEX. CIV. PRAC. & REM. CODE § 73.005.

Defamation claims are unlikely to succeed if references con-
tain objective statements that are made in good faith.

2. Immunity Specific to References

Since 1999, Texas law has provided reassurance to employers.

a

Upon request, an employer may disclose information about a
current or former employee’ s job performance to a prospec-
tive employer of the current or former employee.

An employer who discloses information about a current or
former employee isimmune from civil liability for that dis-
closure or any damages proximately caused by that disclo-
sure unlessit is proven by clear and convincing evidence
that the information disclosed was known by that employer
to be false at the time the disclosure was made or in reckless
disregard for the truth or falsity of the information disclosed.

For the purposes of thislaw, “known” means actual knowl-
edge based on information relating to the employee, includ-
ing any information maintained in afile by the employer on
that employee. The law extends to a managerial employee
or other representative of the employer who is authorized to
provide and who provides information on behalf of the em-
ployer.

TEX. LABOR CODE § 103.005.
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3. General Professiona Immunity

The Education Code also provides immunity from liability for profes-

sional employees.

Section 22.051 of the Texas Education Code provides that a profes-

sional employee of a school district is not personally liable for any act

that is:

a incident to or within the scope of the duties of the employee’s
position of employment; and

b. involves the exercise of judgment or discretion on the part of
the employee.

Immunity is not available:

a in circumstances in which a professional employee uses exces-
siveforce in the discipline of students or negligence resulting
in bodily injury to students; or,

b. when the operation, use, or maintenance of any motor vehicle
ininvolved.

TEX. EDUC. CODE § 22.051.
B. Provide neutral, objective, and accur ate r efer ences.
1. Don't “Hide the Ball”. Although no law requires employers to give

references, once the responsibility is accepted, it must be carried out
with reasonable care. While educators have professional immunity,
and school districts are protected by the Tort Claims Act, giving accu-
rate references is a good rule to follow in public schools. Asrevealed
by the following cases, failure to reveal an employee’'s misconduct
may come back to haunt you.

ExampleNo. 1:  Gregory DiFonzo was a music teacher at Methacton
School District from 1970 to 1979. For three of those years, he en-
gaged in a sexua reationship with a female student, who was 12
years old when the relationship began. When school officials finally
confronted DiFonzo, he admitted to the relationship. They gave him a
prepared resignation letter indicating he was resigning for “personal
reasons’. Three weeks later, DiFonzo applied for a position in the
Philadelphia School District. The Philadelphia School District re-
guested a recommendation, and Methacton responded that DiFonzo’'s
service had been “satisfactory”. Philadelphia hired DiFonzo, and 14
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years later, he sexually abused a nine-year-old girl. The girl’s par-
ents sued both districts. A federal court found that Methacton’'s
“cover-up” of DiFonzo’'s misconduct permitted DiFonzo to be hired
by the Philadelphia School District. Methacton could, therefore, be
subject to liability for the plaintiff’sinjury. In addition, the individ-
ual defendants were not entitled to immunity, and therefore, could
be held personally liable. Doe v. Methacton Sch. Dist., 880 F.Supp.
380 (E.D. Pa. 1995), aff’d, 124 F.3d 185 (3" Cir. 1997).

Example No. 2: Meéelvin Estes molested a boy who joined Estes
scouting troop. The boy told his peers about the molestation, and
one of the fathers told the head scoutmaster. The Boy Scouts did
not report this information to law enforcement and took no further
action. Shortly thereafter, Estes was chosen to be scoutmaster of
another troop, started by a church. The scoutmaster of Estes’ prior
troop did not inform the church of what he had heard about Estes.
Estes resumed his abusive activities until he was arrested and sen-
tenced to 20 years in prison. The Texas Supreme Court held that
the Scouts did not have a duty to screen adult volunteers or investi-
gate the rumors about Estes. But it did owe a duty to the church: it
was obligated to use reasonable care in light of the information it
had received. If the scout troop knew or should have known that
Estes was likely to molest boys, it had a duty not to recommend him
as scoutmaster. Once the duty to recommend is accepted, therefore,
the recommendation must be made with reasonable care. Golden
Soread Council, Inc. v. Akins, 926 SW.2d 287 (Tex. 1996).

2. Act in *good faith”. A statement about an employee's performance
that is made in good faith will be privileged.

Example:  Polly Hammond worked for Katy I1SD as a special edu-
cation teacher. Following disagreements with her supervisors con-
cerning discipline of a disruptive student, Hammond resigned. She
then sued and claimed that one supervisor had sent a reference to
Alief 1SD that Hammond was “insubordinate and unprofessional”.
She claimed that this statement was false and denied her ability to
work as a teacher. Rejecting this claim, the court of appeals held
that “a letter of reference written by a professional supervisor of a
public school merely expressing his professional opinion on an em-
ployee’'s work performance under his supervision is an act within
the scope of the employee’s duties with the school district and is,
consequently, not subject to libel action....”. Moreover, the court
noted, Hammond had found employment in another school district.
Hammond v. Katy Ind.Sch. Dist., 821 SW.2d 174 (Tex. App. —
Houston [14™ Dist.] 1991).




Page 10

TASPA UPDATE October 2002

Lessis not always morewhen it comesto providing refer ences.

In many situations, an employee will attempt to negotiate a neutral reference
as a condition of hisor her resignation. Several cases have been brought
against school digtricts that allegedly failed to disclose information about a
former employee’s prior misconduct in response to an inquiry from a pro-
spective employer.

Example No. 1: In Randi W. v. Muroc Joint Unified Sch. Dist., 929
P.2d 582 (Cal. 1997), the court held that liability could be imposed on
a school district and its administrators for negligent misrepresentation.
The administrators wrote glowing references about a former employee
and failed to mention that the employee was forced to resign under
pressure as aresult of sexual harassment allegations.

Example No. 2: In Methacton, the school district gave an employee
who had admitted to a sexual relationship with a student a prepared
resignation letter indicating that he was resigning for “personal rea-
sons’. A federal court found that Methacton’s “cover-up” of the em-
ployee’ s misconduct permitted the employee to be hired by the Phila-
delphia School District, and Methacton could, therefore, be subject to
liability for the plaintiff’s injury. In addition, the individual defen-
dants were not entitled to immunity and could, therefore, be held per-
sonally liable. Doe v. Methacton Sch. Dist., 880 F. Supp. 380 (E.D.
Pa. 1995), aff’d, 124 F3d 185 (3" Cir. 1997).

Code of Ethics complaints

State board for Educator Certification rules require superintendents to notify
the Executive Director of the State Board for Educator Certification in writing
within seven days of obtaining information that:

an applicant for or holder of a certificate has a reported criminal his-
tory;

that a certificate holder was terminated from employment based on a
determination that he or she:

a sexually or physically abused a minor or engaged in any other
illegal conduct with aminor;

b. possessed, transferred, sold, or distributed a controlled sub-
stance;

C. illegally transferred, appropriated, or expended school property
or funds,
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d. attempted by fraudulent or unauthorized means to obtain or
ater any certificate or permit that would entitle the individual
to be employed in aposition requiring such certificate or per-
mit or to receive additional compensation associated with a
position; or

e committed a crime, any part of such crime having occurred
on school property or at a school-sponsored event; or,

3. that a certificate holder resigned and reasonable evidence supported a
recommendation for termination based upon one of the five afore-
mentioned acts. Before accepting the certificate holder’ s resignation,
the superintendent must inform the employee in writing that a report
to SBEC isrequired to be filed and that such areport may result in
sanctions against the employee’ s certificate. The superintendent
must also notify the school board before filing the report with SBEC.
19 TEX. ADMIN. CODE § 249.14.

E. Talking to the Media

Menard ISD recommended a teacher for termination based on allegations
that she made aracially derogatory comment about a student. An independ-
ent hearing examiner found that the proposed termination was arbitrary, ca-
pricious, and not supported by the evidence. The parties then entered into a
settlement agreement providing that the superintendent would only disclose
the teacher’ s dates of employment, the capacity in which she served, the fact
that she resigned, and a copy of an agreed-upon reference letter.

The day after the settlement agreement was signed, the superintendent had a
telephone conversation with a newspaper reporter. The newspaper ran an
article indicating that the teacher had resigned amid findings that she had
used aracial epithet against a student. The former teacher sued the district
and the superintendent.

The superintendent claimed immunity under Section 22.051 of the Educa-
tion Code. The teacher argued that making false, defamatory statements to
the media was not part of the regular duties of a superintendent and could
not, therefore, be interpreted as advancing the legitimate function of superin-
tendents or their districts. She further claimed that the settlement agreement
clearly delineated the superintendent’s duties, and therefore, his speaking to
the media could not have been a discretionary action that would allow for
immunity. The superintendent responded that he understood the settlement
agreement to restrict the information he could provide in response to a pro-
spective employment inquiry — not to other inquiries. Because he was not
provided with any guidance on how to interpret the agreement, and he did
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not have any prepared statement to use at media interviews, the superintendent
argued that he used his discretion and judgment in formulating his responses to
the reporter’ s question.

The court of appeals determined that it was not the individual response to the
media or the interpretation of the agreement that should determine whether the
superintendent was exercising a discretionary or ministerial function. Instead, it
reviewed the overall responsibilities of a superintendent to determine whether
personal deliberation and judgment are exercised. Like maintaining discipline,
interpreting contracts or communicating with the media, the court held, require
the exercise of judgment and personal ddliberation. Consequently, it granted the
superintendent immunity from the teacher’ s defamation claim.

Deaver v. Bridges, 47 SW.2d 549 (Tex. App. —San Antonio 2000)

Refer ences are confidential...

Education Code section 21.355 provides that evaluations of ateacher or admin-
istrator are confidential. Because references evaluate ateacher’ s performance,
the attorney general has concluded that they are not required to be disclosed.
Tex. Att’y Gen. OR2000-2543.

...but settlement agreements are not.

Employment relationships are often severed as the result of a settlement agree-
ment. The terms of a settlement agreement reched through alternative dispute
resolution are not confidential. Tex. Att'y Gen ORD No. 658 (1998). Similarly,
resignation agreements will generally not be confidential.

Practical pointersfor giving references

. An employer is not required to speak, but once it does, it should speak
truthfully.

. Statement should be made in good faith. Statements made in good faith
are protected by a qualified privilege and will not form the basisfor li-
ability.

. Providing a positive reference for an employee you know has had mis-
conduct problemsisan invitation for liability.

. Stick to the facts. Although professional opinions concerning perform-
ance are appropriate, keep personal feelings and emotions to yourself.

. If necessary to refresh your memory of specific incidents, refer to the em-
ployee' sfile. Accuracy isthekey.

pAERNS 2 A 4
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